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A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 )KI Responsive to communication(s) filed on 22 January 2008 . 
2a )^ This action is FINAL. 2b)D This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) ^ Claim(s) 7 and 1 5-20 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) |EI Claim(s) 7 and 15-19 is/are rejected. 

7) ^ Claim(s) 20 is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) Q The specification is objected to by the Examiner. 

10) D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

1 1) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12) ^ Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 
a)E| All b)D Some * c)D None of: 

1 Certified copies of the priority documents have been received. 

20 Certified copies of the priority documents have been received in Application No. . 

3.Q Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 

Claims 1-6 and 8-14 have been cancelled. Claim 20 is new. Claims 7 and 15-20 
are under examination. 

Withdrawn rejections: 

Applicant's amendments and arguments filed 1/22/08 are acknowledged and 
have been fully considered. Any rejection and/or objection not specifically addressed 
below is herein withdrawn. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in section 102 of this 
title, if the differences between the subject matter sought to be patented and the prior art are such that the subject matter as a 
whole would have been obvious at the time the invention was made to a person having ordinary skill in the art to which said 
subject matter pertains. Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 
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Claims 7 and 15-19 remain/are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Petzelt et al. (WO 00/53192) in view of Fishman (US 5,099,834) and 
Asahara et al. (Journal of Neurological Sciences 1999, 171, 84-87) and Alam et al. 
(Journal of Neurological Sciences 1998, 156, 102-106). 

Applicant claims a method of treating a patient with a combination medicament 
comprising gaseous xenon and a cerebral medicament. 

Determination of the scope and content of the prior art 
(MPEP 2141.01) 

Petzelt et al. teach the use of xenon or xenon gas mixtures for 
neurointoxications, broadly including craniocerebral trauma, where the amount of xenon 
administered can be from 5 to 90% by volume or the more narrow range of 5 to 30 % by 
volume (Abstract; claims 1-13). Petzelt et al. teach inhalation methods (Page 8, third 
paragraph). Petzelt et al. teach disease states resulting from a neurotransmitter excess, 
particularly of glutamate, noradrenaline and/or dopamine (page 5, top). Thus, Petzelt et 
al. teach the instant patient population and inhalation of gaseous xenon mixtures in the 
instantly claimed amounts. 

Fishman teach a method of anesthetizing a patient with a gas mixture consisting 
of from 60 to 78.5 mole percent stable xenon, from 19.5 to 38 mole percent oxygen and 
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from 2.5 to 20.5 mole percent helium (Claim 1). Fishman teach use of the gas mixture in 
combination with intravenously introduced methyl-atrophine bromide, thiopentone and 
fentanyl (Column 5, lines 7-13). Fishman disclose a composition comprising 60-78.5 
mol% xenon as well as the instant limit of 65 mol% (claims 1 and 2). Fishman broadly 
establish using the xenon gas mixture during surgery, which could as well be brain 
surgery (column 5, lines 6-7). Fishman teaches that the minimum amount of xenon 
required for anesthesia is 70-71% (column 2, lines 34-43). The Examiner notes that 
while Fishman teaches the MAC value of 70-71% xenon, Fishman claims the lower 
amount of 60% xenon in claim 1 and 65% xenon in claim 2 in the anesthetizing method. 
Fishman establish the use of xenon gas mixtures in combination with other 
medicaments such as the cerebral medicament thiopentone in surgery. 

Alam et al. is relied upon for teaching that glutamate levels are elevated in 
migraine patients (page 104, 4. Discussion). 

Asahara et al. is relied upon for teaching that glutamate levels are abnormally 
increased in amyotrophic lateral sclerosis (ALS) (Abstract). 

Ascertainment of the difference between the prior art and the claims 
(MPEP 2141.02) 

1 . Petzelt et al. do not expressly teach co-administration of a cerebral 
medicament selected from a medicament for treating migraine, a medicament for the 
treatment of Alzheimer's disease, a medicament for the treatment of Huntington's 
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disease, a medicament for the treatment of amyotropical lateral sclerosis and a 
medicament for the treatment of AIDS dementia. 



Finding of prima facie obviousness 

Rational and Motivation (MPEP 2142-2143) 

1 . It would have been obvious to one of ordinary skill in the art at the time the 
claimed invention was made to co-administer of a cerebral medicament to treat 
migraine or ALS in the method of Petzelt et al. and produce the instant invention. 

One of ordinary skill in the art would have been motivated to do this because the 
Petzelt et al. teach the use of xenon gas mixtures for use in treating conditions 
characterized by excess neurotransmitters and the art teaches that both migraine and 
ALS are characterized by excess glutamate. This is a feature not observed with 
Huntington's disease or Alzheimer's or AIDS dementia. Furthermore, the art, Fishman, 
teaches using xenon in combination with medicaments. Therefore the Examiner 
concludes that it would be obvious to treat a patient suffering from migraine or ALS with 
xenon and a medicament for migraine or ALS. Co-administration of medicaments 
specific for the treatment of these diseases is obvious. "It is prima facie obvious to 
combine two compositions each of which is taught by the prior art to be useful for the 
same purpose, in order to form a third composition to be used for the very same 
purpose.... [T]he idea of combining them flows logically from their having been 
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individually taught in the prior art." In re Kerkhoven, 626 F.2d 846, 850, 205 USPQ 
1069, 1072 (CCPA 1980). 

The determination of a specific volume of xenon from 5-60% or 5-50% or 5-40% 
or 5-30% or 5-20% volume is merely a matter of routine optimization of the amounts 
taught by Petzelt et al. "The combination of familiar elements according to known 
methods is likely to be obvious when it does no more than yield predictable results." 
And; "The results of ordinary innovation are not the subject of exclusive rights under the 
patent laws." KSR INTERNATIONAL CO. v. TELEFLEX INC. ET AL. pgs. 12, 24; 550 
U.S. (2007)" 

A reference is good not only for what it teaches by direct anticipation but also for 
what one of ordinary skill in the art might reasonably infer from the teachings. (In re 
Opprecht'\2 USPQ 2d 1235, 1236 (Fed Cir. 1989); In re Bode 193 USPQ 12 (CCPA) 
1976). 

In light of the forgoing discussion, the Examiner concludes that the subject matter 
defined by the instant claims would have been obvious within the meaning of 35 USC 
103(a). 

From the teachings of the references, it is apparent that one of ordinary skill in 
the art would have had a reasonable expectation of success in producing the claimed 
invention. Therefore, the invention as a whole was prima facie obvious to one of 
ordinary skill in the art at the time the invention was made, as evidenced by the 
references, especially in the absence of evidence to the contrary. 
Response to arguments: 
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Applicant asserts that the increased glutamate observed in migraine does not 
necessarily result in an increased CNS level of glutamate. This is a mere assertion by 
Applicant without scientific evidence. These arguments are not persuasive and the 
rejection is maintained. 



Conclusion 

Claim 20 is objected to as being dependent upon a rejected base claim, but 
would be allowable, pending a search update at the time of allowance, if rewritten in 
independent form including all of the limitations of the base claim and any intervening 
claims. 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Ernst V. Arnold whose telephone number is 571-272- 
8509. The examiner can normally be reached on M-F (6:15 am-3:45 pm). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Johann Richter can be reached on 571-272-0646. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

Ernst Arnold 
Patent Examiner 
Technology Center 1600 
Art Unit 1616 



/Johann R. Richter/ 

Supervisory Patent Examiner, Art Unit 1616 



